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United States Department of the Interior

Bureau of Land Management
Eastern States
7450 Boston Boulevard
Springfield, Virginia 22153
http://www.es.blm.gov

August 21,2012

Douglas P. Wheeler, Esq.
Hogan Lovells US LLP
Columbia Square

555 Thirteenth Street, NW
Washington, DC 20004

Re: Title to Wisteria Island
Dear Mr. Wheeler:

Pursuant to your representation of F.E.B.Corp, you asserted in a January 26, 2012, letter and a
subsequent meeting with the Director in early March, 2012, that F.E.B. has title to Wisteria
Island, a spoil island constructed on a shoal by the U.S. Navy and located in Monroe County,
Florida, approximately 645 yards north of Key West. We have carefully reviewed the
information you have provided, and continue to conclude that Wisteria Island is in federal
ownership. The United States acquired title from Spain to East Florida, including the Keys and
offshore marginal seas, by treaty in 1819. Neither the admission nor the readmission of Florida
to statehood affected the title, and there has been no conveyance from the United States. A
series of reservations, withdrawals, and public land orders shifted responsibilities within the
United States government respecting Key West and the surrounding area, including the area of
Wisteria Island, from time to time, but none of those altered the original title in the United States.

We understand that it is your position that F.E.B. has title to the island by virtue of a chain of
title dating from a 1952 deed from Florida. Our initial response would be that Florida could not
convey title because the property was and is owned by the United States. The facts on which our
conclusion of government ownership include the following:

A September 17, 1845, Executive Order by President Polk reserved all islands, keys and banks
owned by the federal government in the arca of the Florida Keys for military use.
Correspondence on April 14, 1908, from the Commandant of the Key West Naval Station refers
to a letter from the General Land Office dated March 9, 1855, addressed to the United States
Surveyor General of Florida, showing that the shoals (of Key West) and Fleming Key are
reserved for Military and Naval purposes. A handwritten note on the public land survey plat of
Keys Islands in Township 68, Range 25 East states “President’s order February 11, 1897,
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reserves all [unsurveyed] land on Key West owned by the Government for Military purposes.”
Navy correspondence on April 14, 1908, indicates the Navy objected to the Army’s plans to
remove portions of Frankford Bank to add fill to the Fort Taylor site, described plans to erect a
coal shed on Frankford Bank and objected to removal of material from Frankford Bank due to its
value as a storm barrier saying it forms the Western edge of Man-of-War Harbor and channel,
and its removal by dredges may deprive that harbor of shelter during hurricanes. On August 9,
1924, the Secretary of the Navy wrote to President Coolidge with a request to specifically
reserve Frankford Bank for naval purposes. He stated that the Navy had held undisputed
possession of Fleming Key and the adjacent shoals, including Frankford Bank and Man-of-War
Harbor, together with all of the islands and shoals to the westward of Key West for over thirty
years. He requested that in view of the strategic location of these areas for naval purposes and in
order to avoid confusion in the future, the Navy desired to have them formally reserved for naval
purposes. On August 11, 1924, President Coolidge issued Executive Order 4060 reserving for
naval purposes “all the islands, keys, harbors, and shoals adjacent to and in the vicinity of the
Island of Key West, Florida [contained within described boundaries].” The described area
includes Wisteria Island on Frankford Bank. The Navy use of Frankford Bank is demonstrated
by, among other things, a January 21, 1927, sketch of a spoil area on Frankford Bank with a 2.95
acre island containing a “shack” and a “timber wharf”. On August 17, 1928, the Navy entered
into a lease with Lowe Fish Company for a shark skinning operation on the spoil island on
Frankford Bank.

As BLM has discovered no deed of transfer to Florida, attention must turn to another source of
authority that could have relinquished or conveyed title from the United States, the Submerged
Lands Act of 1953 (“SLA” or “the Act”), 43 U.S.C. § 1301 ef seq. The Act generally conveyed
a three-mile belt of submerged lands to the coastal states but created significant exceptions to
conveyance. 43 U.S.C. § 1313. The “made lands” exception for “all lands filled in, built up, or
otherwise reclaimed by the United States for its own use,” was interpreted by the Supreme Court,
noting that Congress’s purpose in crafting the made lands exception was to “assure each
sovereign the continuing benefit of landfill and like work performed by each.” Cal. ex rel. State
Lands Comm'n v. United States, 457 U.S. 273, 287-288 (1982). Under this exception and the
court’s interpretation, the work by the United States in building up and creating Wisteria Island
preserved title to the island in the United States.

Therefore, it is the opinion of BLM that Florida had no title to Wisteria Island whatsoever at the
time of its purported conveyance to Paul Sawyer acting as agent for Bernard Papy in 1952 or at
any other time. Neither the statehood grants to the State of Florida nor the SLA conveyed this
property to the State. The grantee and his principal were clearly on notice as to the claim of
ownership by the United States. When Florida was contemplating a sale of the spoil island in
1951, the Navy notified Florida that the spoil island was property of the United States. The
Navy Bureau of Yards and Docks, an agency of the United States (predecessor agency to the
current Naval Facilities Engineering Command) wrote to the State of Florida, Trustees of the
Internal Improvement Fund, on September 27, 1951. The letter notes that the “land which is
proposed for sale [identified as the spoil island on Frankfort Bank] was created by deposits of
dredged material from the main ship channel at Key West, Florida and was accomplished by the
use of Department of the Navy funds in the year 1943.” A copy of the letter is attached as



Case 4:12-cv-10072-JEM Document 1-20 Entered on FLSD Docket 08/24/2012 Page 3 of 8

Exhibit A. This statement clearly and unequivocally evidences the elements required by the
SLA exception for “all lands filled in, built up, or otherwise reclaimed” by the United States for
its own use. Although other substantial naval claims to and use of Frankfort Bank existed prior
to World War II, the work by the Navy during those years with funds of the United States leaves
no doubt that the spoil island is within the made lands exception in the SLA. The letter
concludes by unequivocally notifying Florida that the spoil island is property of the United States
using this language:

[T]he Trustees Internal Improvement Fund are informed that the Department of
the Navy considers Frankfort Bank, the shoals adjacent thereto and the spoil area
in question as being the property of the United States.

Exhibit A, page 3. After receiving this notice of the United States” ownership of the spoil
island, Florida referred the title issue to its Attorney General, Richard Ervin, who
responded in a letter dated January 7, 1952. In brief, Florida’s chief legal officer found
that he was unable to determine whether Florida had title to the spoil island, stating that
“] am unable to state definitely whether or not the Navy’s claim is valid.” A copy of the
letter is attached hereto as Exhibit B. In the absence of any finding that Florida had a
claim of title to the spoil island, General Ervin nevertheless recommended a course of
action to “explain the Navy’s claim to Mr. Papy and allow him to accept the Trustees’
deed at his own risk.” [Exhibit B, emphasis added.] Moreover, the Board’s minutes
state that these issues were discussed with Mr, Papy, and he confirmed that he was
“willing to take the risk...” Minutes of the Board of Trustees of the Internal Improvement
Fund of Florida, Volume 28, page 627 (Exhibit C).

You have noted that Public Land Order No. 6214 changed the purpose for which the
lands were reserved in 1982. By its express terms, this Public Land Order made no
change in the ownership of any properties of the United States.

We appreciate the opportunity to review this question anew and delineate the rights and claims
attaching to Wisteria Island. If you have any further questions regarding the matter, please do
not hesitate to contact me at (703) 440-1600.

Sincerely,

Dr. John Lyon

State Director
Eastern States, BLM



Case 4:12-cv-10072-JEM Document 1-20 Entered on FLSD Docket 08/24/2012 Page 4 of 8

-\ ﬂ{g ‘\-.‘:
DEPARTMENT OF ¥E NAVY
BUREAD OF YARDS Sk DOCKY ' ] J

WASHINGTON 23, D, T 17 REFLY ROCER TR

w22 1B/TH
R gon 10 )
71 G 2l
T10-28-KW-1

» frustees Internal Imnroverent Fung .
Stete of Florida o0 QD 19h]
E ” . = S
Tallahassee, Florida -
birs:

2

This Dureau has been lnlormed of the provossed ssle by the
State of Florida of spoil area containing approximataely
39 acres located in Frankfort Bank, Rey West, Monrce Coumty,

Florida,

The Jand which is proposed for ssle was cranted oy deposits

uf dredgsd material frow the main ship chanmel =zt Key West,

loride and wus accompllshed by the use of Deparitaent of the
Yavy funds ia ithe year 1933,

This proposed action by the State of Floride ralses tha
assiion as te whether “itls o the land in ruestion ig
vessed in the svate or in the Tnlted States.

Under tne grovisioms of wvaragrapi 2 of the trealy concluded
February 22, 1819 vetween the United States and Spain snd
proclaimed February 22, 1821, there was ceded to the United
States in full power and sovereignity all the territoriss
situated ¢ tre eastward of the Mississicpt kmown by the name
of East and Wesi Florida, inciudinmg all adjacent isiands
dependant on sgid provinges, all public lotg and sqazres
vacant lands, public elifices, fortificationms, barracks and
other bulldings which were not private property.

-

By the Agy of Mareh 30

s < the Songress (3 35at. £%%) in
establishing the territis
"

]
rigl government o Florida, by a .
provision in Sectlon § whegeof declared that "The Covernor
and Lagislative Counedl siall nave =n0 power over the aTimary
disposal of the 201l nor to tax the lands of the Unitad States
nor to interfere with the ¢la’ms to lands within the said
verritoryt. By Gezebion § o this Act certain public laws of
the United $tztes were extonded to znd given full Tarce ang
zffect In the ferritory, amcny thess laws was "An Zct o
prevent selttliements heing made on lands ceded tg the United -

. Bl " e o Py m W e . LT
States until auvthorized by 8w, aiproved Marsk 3, LAQ7F

Exhib4 A




Case 4:12-cv-10072-JEM Document 1-20 Entered on FLSD Docket 08/24/2012 Page 5 of 8

1

lm}

e =
U Bhrz,35/mh
YDU/T A1
TI0wZ =Ky

T10=23-KW-3

The Act of Varcl 3, 1845 (5 8=atu, 742) for ti= suinlssion
Florilda inte the [rion as a sirfe, provides in Scetisn § that
the State of Florida shall emtrace che territories of Rast

end West Floridz which by the treaty of anity, settlement and
limits betveen the United Shates ond Srain on the 22nd day of
February 1819 was ceded to %re United States, ana in Secticn 7
it is provided that ire State o Fiopita pe admitted into the
Union upon the express condtion tret 4% shall pever interfare
with the primary Ziszosal or rublic lards lyizg within it nor
levy any taxe:z on the zame whkilst remairing the nroperty of
the United Stazes,

By the Act of March 3, 1845 (¢ Stat. 7€9) entitled fin Aet
supplemental to the Act for the adeission of Floride into the
Union" 1t 1s srovided in Section 7 thereof that certain pro=
pesitions therein offered were on sondition tazt the legisla-
ture of the State by virtue of the vowers conferred upor it by
“he cunvention which framed the constitstion of the Btate,
shouiid vrevide, by an ordrance, irrevocable withonr zhs corment
6i the United States, that ike State srould never inzerfere with
the primary disposal of the soil withir the same bw the
United States nor witn any regilavions Songress may find
neeessery Tor securing the ills in such soil te the bopa fide
- purchasers thereof and thst ne fax shal’ be imposed onr lends
the property of the Uni%ed States.

- SO

b 4%
/ The spoil ares vrojposed for zzle Ty the State of Plorids is
located in Frankfori Bank ard is included l; the sren wiich Ty
{  Emecutive Order, deted Sentember 17, 1045 was resorved Irom |
gale or entry of any wind il a Vlew of detsrmining its ;
! Bllitary relations and zropertiea, The erse covered v this
Execulive Order wss smbreced = proximetely withdn TLet, L0 1
corth end Lat. 24° 58 5w nerth, Long. 806 58 9" west ane
mge B30 290 west, Wnile this areaz was originally placed under
the fjurisdliction of the War Department control itevesf wes g
; relinguished by that Departmert on April 24, 1878 ax wkieh time
| the area Involved reverted t¢ the Devertmen® »f the Interior
as a part of the public domeir »f tae Unilbed States. .

N

According Lo the records of fhis Juresu ths Deparsment ot ihs
Havy exercised jurisdtietion sver an arem of which Frankfors
Bank 1s a2 part for more than 20 years prior to the promulzation
of Execulive Order %360, dated Angnst 11, 192%,

e



Case 4:12-cv-10072-JEM Document 1-20 Entered on FLSD Docket 08/24/2012 Page 6 of 8

In view of the fo-
tnd 2re Informe
Frangfort Back,
area Iin Juastion

T g
~ v A




Case 4:12-cv-10072-JEM

Document 1-20 Entered on FLSD Docket 08/24/2012 Page 7 of 8

N>

RICHARD W. ERVIN
ATTCAKEY GUNERAL

Mr. Sinelair wells

Lerd Agent

Depertment of Agriculture
CAPITOL

Dear Mr,

recent sale by competitive bids for certain spoll bank to
Honorable Bernie Papy by the Trustees of the I. ., Purd.

the Navy's claim is valiq, Bowever, I do think that the
is debatable enough and 50 shrouded in antiquity
that I think the vest course Wwould be for the Trustees to
complete the sale and explain the Navy's claim to Mrp, Papy
and gallow him to accept the Trustees' deed at his owvn risk,
Then if litigation énsues, he will be in position to de-
fend tke title, In this manner we can get the question of
title settled one way or other in case the Navy decides to
litigate with him.

claim

RWE/1r

Bnelosuress

| ®

STATE OF FLORIDA

OFFICE OF THE
ATTORREY GENERAL
TALILAMASSEE

Jenuary 7, 1952

Wellsa:

I am returning your rile with refersence to the
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